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DETAILED ACTION 

1. Claims 1-10, and 12-31 are presented for examination. 

Allowable Subject Matter 

2. The Examiner reiterates that the features found in the specification as discussed 
in the interview (i.e. updating the threshold sizes when the file size transferred is above 
a predefined threshold limit, in conjunction with how the utilization is obtained, as 
described at page 14, line 15 to page 15, line 3) would overcome the Rakavy in view of 
Garg rejection outlined below however would not overcome the rejections under 35 
USC 101 outlined below. 

Claim Rejections - 35 USC § 101 

3. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 1-10, and 12-31 are rejected under 35 U.S.C. 101 because they are not 
statutory. 

4. As has been outlined in the Interim Guidelines, now part of MPEP 2106. A claim 
is statutory if it produces a "useful, concrete, and tangible result" State Street , 149 F.3d 
at 1373-74, 47 USPQ2d at 1601-02. As such exemplary claim 1 provides the 
determination that //the actual level is lower than the threshold level, then transferring a 
portion of data over the network. However, since this result is a conditional limitation, it 
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does not necessarily have to occur. Therefore, if the actual level is greater than the 
threshold level, then no data transfer occurs. As such, in this situation of the claim, the 
result is the mere determination of the actual level being greater than the threshold 
level, which is not a tangible, nor a useful result. 

5. Referring to claim 31 , this claim follows the same line of reasoning as for 
exemplary claim 1 . The claim merely determines whether or not to suspend or resume 
the data transfer, which, again is not a tangible, or useful result. 

6. All claims not expressly discussed above are rejected for similar reasons as 
stated above. 

7. Claim 22 is further rejected under 35 USC 101 because it is a data structure on a 
computer-readable medium. This data structure merely stores values and contains 
non-function descriptive material and is therefore non-statutory. 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 1-9, 14-27, and 29-31 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Rakavy et al. (USPN 5,913,040) (hereinafter Rakavy) in view of Garg 
et al. (USPN 6,327,677) (Hereinafter Garg). 
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8. Referring to claim 1 , Rakavy discloses a method of transferring a set of data over 
a network between a local device and a remote device comprising: 

monitoring the level of bandwidth utilization of the local computing device (col. 

14, lines 8-9); 

calculating a threshold level of utilization as a function of the monitored level of 
utilization of the local computing device (col. 13, line 66 to col. 14, line 7); and 

if the actual level is less than the threshold level, transferring at least a portion of 
the set of data over the network between the local computing device and the remote 
computing device (col. 14, lines 16-21). 

Rakavy does not disclose identifying a maximum monitored level of actual 
utilization and that the threshold level of utilization is calculated as a function of the 
maximum monitored level of utilization. In analogous art, Garg discloses another 
method of transferring data over a network comprising the steps of: 

identifying a maximum monitored level of actual utilization (i.e. 
PeakHistoricalUtilization) (col. 12, lines 15-20); and 

calculating a threshold level of as a function of the maximum monitored level of 
utilization (i.e. determine if the network utilization has exceeded the peak historical 
utilization * 1.25) (col. 12, lines 15-44). 

monitoring the level of actual network bandwidth utilization of a computer device 
(an inherent feature, otherwise there would be no way to determine if the transmission 
of the data would cause the connection data to exceed the maximum threshold value) ( 
col. 4, line 1; col. 12); and 
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if the actual level is less than the threshold level, receiving a portion over the 
network (i.e. if the network utilization is below the threshold set, then an alarm would not 
be triggered) (col. 12); 

It would be obvious to a person of ordinary skill in the art at the time the invention 
was made to combine the teaching of Rakavy with Garg, in order to provide an efficient 
method by utilizing historical values in conjunction with current monitored levels in order 
to detect problems or potential problems with the device as supported by Garg (col. 2, 
lines 33-36). This detection can be utilized by Rakavy in order to determine whether or 
not to reduce or cease data transfer, resulting in an efficient system which utilizes 
previous historical values in conjunction with current monitored levels, thereby allowing 
the determination to be realized by what is going on with the device, rather than a static 
value. 

9. Referring to claim 2, Rakavy discloses the client receives the data over the 
network from a server (col. 5, lines 32-39). 

10. Referring to claim 3, Rakavy discloses said monitoring occurs at the interface 
between the client and the network (col. 14, lines 8-15). 



1 1 . Referring to claim 4, Rakavy discloses the network is the Internet (col. 5, lines 8- 
9). 
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12. Referring to claim 5, Rakavy discloses the threshold level is equal to a 
predetermined percentage of the maximum monitored level (col. 13, lines 35-44). 

13. Referring to claim 6, Rakavy discloses the set of data includes a software update 
(col. 3, lines 60-62; col. 15, lines 22-27). 

14. Referring to claim 7, Rakavy discloses repeating at least said monitoring step 
each time a portion of the set of data is received (Figure 6, reference character 43 and 
related parts of the disclosure). 

15. Referring to claim 8, Rakavy discloses separately receiving a plurality of discrete 
portions of the set of data over the network when the actual level is less than the 
threshold level (col. 14, lines 32-60). 

16. Referring to claim 9, Rakavy discloses a method of transferring a set of data over 
a network as stated in the claims above. Rakavy does not disclose incrementing a 
counter each time a discrete portion of the data is received over the network. "Official 
Notice" is taken that both the concept and advantages of providing for incrementing a 
counter each time a portion of data is received is well known and expected in the art. It 
would have been obvious to one of ordinary skill in the art to provide incrementing a 
counter each time a portion of data is received to the combined system of Rakavy and 
Riggan to keep an accurate track of the number of packets received for this data set. 
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17. Referring to claim 14, Rakavy discloses suspending the receipt of discrete 
portions of the data if the level of actual utilization becomes greater than the threshold 
level (col. 14, lines 16-21). 

18. Referring to claim 15, Rakavy discloses resuming the receipt of discrete portions 
of the data from the point of suspension when the level of actual utilization becomes 
less than the threshold level (col. 13, lines 23-34). 

19. Referring to claim 16, Rakavy discloses a method of transferring a set of data 
over a network as stated in the claims above. Rakavy further discloses repeating said 
monitoring step each time a portion of the set of data is received (Figure 6, reference 
character 43 and related parts of the disclosure). Rakavy does not disclose identifying 
a maximum level of utilization during receipt of the set of data and calculating a 
threshold level of utilization for the set of data as a function of the maximum level of 
utilization identified during receipt of the set of data. In analogous art, Garg discloses 
another method of transferring data over a network comprising the steps of: 

identifying a maximum monitored level of actual utilization (i.e. peak historical 
bandwidth) (col. 12, lines 15-20); and 

calculating a threshold level of utilization (i.e. peak historical utilization * 1.25) as 
a function of the maximum monitored level of utilization (col. 12); 
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monitoring the level of actual network bandwidth utilization (an inherent feature, 
otherwise there would be no way to determine if the transmission of the data would 
cause the connection data to exceed the maximum threshold value) (col. 2, lines 60-65; 
col. 8, lines 30-47); and 

if the actual level is less than the threshold level, receiving a portion over the 
network (i.e. the system would raise an alarm, which could tell the background 
downloader to cease downloading) (col. 8, lines 30-47). 

It would be obvious to a person of ordinary skill in the art at the time the invention 
was made to combine the teaching of Rakavy with Garg, in order to provide an efficient 
method by utilizing historical values in conjunction with current monitored levels in order 
to detect problems or potential problems with the device as supported by Garg (col. 2, 
lines 33-36). This detection can be utilized by Rakavy in order to determine whether or 
not to reduce or cease data transfer, resulting in an efficient system which utilizes 
previous historical values in conjunction with current monitored levels, thereby allowing 
the determination to be realized by what is going on with the device, rather than a static 
value. 

20. Referring to claim 17, Rakavy discloses a method of transferring a set of data 
over a network as stated in the claims above. Rakavy does not disclose estimating the 
maximum level of utilization during receipt of the set of data by calculating an average 
level of utilization for the set of data upon repeating said monitoring step a 
predetermined number of times during receipt of the set of data. In analogous art Garg 
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discloses determining a maximum level of utilization by calculating an actual level of 
utilization for a previous time period (i.e. peak historical utilization monitored) (col. 12, 
lines 20-25). It would be obvious to a person of ordinary skill in the art at the time the 
invention was made to combine the teaching of Rakavy with Garg, since Rakavy 
discloses numerous methods of calculating line utilization and methods of determining if 
the data may be downloaded in the background (col. 13, lines 5-10; col. 13, line 66 to 
col. 14, line 7). This would motivate one of ordinary skill in the art to search for other 
methods of bandwidth utilization determining, eventually finding the system of Garg, 
which compares recent network utilization with historical network operation as 
supported by Garg (col. 2, lines 33-36). 

21 . Referring to claim 1 8, Rakavy discloses receiving at least a portion of the set of 
data over the network if the actual level is less than the threshold level for the set of 
data (Figure 6). 

22. Referring to claim 19, Rakavy discloses receiving at least a portion of a second 
set of data over the network if the actual level is less than the threshold level for the set 
of data (col. 14, lines 32-60). 

23. Referring to claim 20, it is inherent that the combined system of Rakavy and 
Garg has a computer-readable medium having computer executable instructions 
because it instructs the computer in the steps to complete the method. 
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24. Referring to claim 21 , Rakavy discloses a computer system having a memory, an 
operating system and a central processor being able to execute the instructions stored 
on the computer-readable medium (col. 4, lines 46-67). 

25. Referring to claims 29 and 30, Rakavy discloses the client machine receives the 
data over the network without substantially interfering with any other network activity 
(Rakavy discloses downloading the advertisements in a background mode over a 
communications link, which, as it is well known in the art, is designed to substantially 
reduce interference with other network activities that is user-oriented) (e.g. abstract). 

26. Claims 22-27, and 29-31 are rejected for similar reasons as stated above. 
Furthermore Rakavy in view of Garg discloses monitoring a changing rate of the amount 
of data communicated through a device (Garg, levels change from historical values to 
current monitored values: col. 6, lines 55-65); 

Claims 10 and 11 are rejected under 35 ITS.C. 103(a) as being unpatentable 
over Rakavy in view of Garg as applied to claims 1 and 7-9 above, and further in view of 
Watanabe et al. (USPN 6,285,662) (hereinafter Watanabe). 

27. Referring to claim 1 0, Rakavy in view of Garg disclose a method of transferring a 
set of data over a network as stated in the claims above. Rakavy in view of Garg do not 
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disclose the size of the discrete portions of the data is a function of the value of the 
counter. Watanabe discloses the size of the discrete portions of the data (contention 
window) is a function of the value of the counter (retransmission attempts) (col. 4, lines 
59-63). It would be obvious to a person of ordinary skill in the art at the time the 
invention was made to combine the teaching of Watanabe with the system of Rakavy 
and Garg for improved throughput rates and power consumption performance of the 
sending station as disclosed in Watanabe (col. 1, lines 19-21). 

28. Referring to claim 1 1 , Rakavy in view of Garg disclose a method of transferring a 
set of data over a network as stated in the claims above. Rakavy in view of Garg do not 
disclose increasing the size of the discrete portions of the data when the value of the 
counter is greater than a predetermined value. Watanabe discloses increasing the size 
of the discrete portions of the data (contention window) when the value of the counter 
(retransmission attempts) is greater than a predetermined value (col. 5, lines 2-7). It 
would be obvious to a person of ordinary skill in the art at the time the invention was 
made to combine the teaching of Watanabe with the system of Rakavy and Garg for 
improved throughput rates and power consumption performance of the sending station 
as disclosed in Watanabe (col. 1, lines 19-21). 

Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over Rakavy 
in view of Garg as applied to claims 1 and 7-9 above, and further in view of Elzur 
(USPN 6,427,169). 
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29. Rakavy in view of Garg disclose a method of transferring a set of data over a 
network as stated in the claims above. Rakavy in view of Garg do not disclose clearing 
the counter after receiving all of the plurality of discrete portions of the data over the 
network. Elzur discloses clearing the counter after receiving all of the plurality of 
discrete portions of the data over the network (col. 9, lines 29-31). It would be obvious 
to a person of ordinary skill in the art at the time the invention was made to combine the 
teaching of Elzur with Rakavy and Garg to efficiently monitor the number of packets 
received for the data flow while minimizing the amount of memory space used. 

Claim 13 is rejected under 35 U.S.C. 103(a) as being unpatentable over Rakavy 
in view of Garg as applied to claims 1 and 7-9 above, and further in view of Kalkunte et 
al. (USPN 6,078,591) (hereinafter Kalkunte). 

30. Rakavy in view of Garg disclose a method of transferring a set of data over a 
network as stated in the claims above. Rakavy in view of Garg do not disclose clearing 
the counter if the level of actual utilization becomes greater than the threshold level. 
Kalkunte discloses clearing the counter if the level of actual utilization becomes greater 
than the threshold level (col. 8, line 59 to col. 9, line 7). It would be obvious to a person 
of ordinary skill in the art at the time the invention was made to combine the teaching of 
Kalkunte with Rakavy and Garg to efficiently monitor the bandwidth utilization of the 
system and to transfer packets of data according to the monitored bandwidth. 
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Claim 28 is rejected under 35 U.S.C. 103(a) as being unpatentable over Buch et 
al. (USPN 6,463,468) (hereinafter Buch) in view of Rakavy in view of Garg. 

31 . Buch discloses a method of communicating between a client process and a 
server process over a network, the method comprising: 

a. issuing to the server process a first download request which identifies a 
file and which request that the server process download a first segment of the file 
over the network (col. 12, lines 25-30); 

b. downloading, by the server process, the first segment of the file (col. 12, 
lines 32-34); 

c. issuing to the server process a further download request which is 
associated with the file and which requests that the server process download a 
further segment of the file over the network, provided the actual network 
bandwidth utilization is less than a threshold level (col. 12, lines 25-50); 

d. downloading, by the server process, the further segment of the file (col. 
12, lines 39-42; Figure 11); 

e. repeating steps (c) and (d) until the server process has downloaded each 
segment of the file over the network (col. 12, lines 35-50). 

Buch does not disclose that the threshold level is calculated as a function of a 
maximum monitored level of actual network bandwidth utilization. Rakavy in view of 
Garg disclose calculating a threshold level as a function of a maximum monitored level 
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of actual network bandwidth utilization (see above rejections). It would be obvious to a 
person of ordinary skill in the art at the time the invention was made to combine the 
teaching of Buch with Rakavy and Garg to streamline the system, increasing the 
efficiency by allowing "in-use" periods but low utilization to be harnessed to download 
files, resulting in increased throughput and less overhead. 

Response to Arguments 

32. Applicants arguments dated March, 6, 2007 have been fully considered but they 
are not persuasive. 

33. In the remarks, Applicant argues, in substance, that (1) there is no motivation to 
combine Rakavy with Garg, (2) Garg does not disclose identifying a maximum 
monitored level, and calculating a threshold level of utilization of a network device since 
Rakavy is dealing with a background data transfer and Garg is concerned with network 
monitoring, (3) the claims are statutory under 35 USC 101 since the claim must be 
taken as a whole. 

34. As to point (1), the Examiner recognizes that obviousness can only be 
established by combining or modifying the teachings of the prior art to produce the 
claimed invention where there is some teaching, suggestion, or motivation to do so 
found either in the references themselves or in the knowledge generally available to one 
of ordinary skill in the art. See In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 
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1988)and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, It 
would be obvious to a person of ordinary skill in the art at the time the invention was 
made to combine the teaching of Rakavy with Garg, in order to provide an efficient 
method by utilizing historical values in conjunction with current monitored levels in order 
to detect problems or potential problems with the device as supported by Garg (col. 2, 
lines 33-36). This detection can be utilized by Rakavy in order to determine whether or 
not to reduce or cease data transfer, resulting in an efficient system which utilizes 
previous historical values in conjunction with current monitored levels, thereby allowing 
the determination to be realized by what is going on with the device, rather than a static 
value. By this rationale, the rejection is maintained 

35. As to point (2), Applicant is incorrect. The Rakavy reference provides the 
groundwork for the claim with the exception of utilizing a maximum monitored level, 
rather uses the line utilization as the determination of whether to send data. Garg, on 
the other hand, discusses the use of monitoring the Peak bandwidth utilization in order 
to detect problems (which, when taken in context of Rakavy, would prohibit the transfer 
of data). Applicant also insinuates that since Garg is not dealing with a background 
data transfer, then it would not be obvious to combine it with Rakavy, however a 
reference to be used as a basis for rejection of an applicant's invention, the reference 
must either be in the field of applicant's endeavor or, if not, then be reasonably pertinent 
to the particular problem with which the inventor was concerned. Garg is pertinent to 
Applicant's problem since it deals with bandwidth utilization management of a network 
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as well as the communication links and components of the network (Garg: col. 4, lines 
44-64). This clearly demonstrates that Garg is considered analogous art with respect to 
Applicant's invention and therefore the rejection is maintained. 

36. As to point (3) Applicant is incorrect. A broad interpretation of the method is that 
the data transfer is only done when the peak is below the threshold. Since this is a 
conditional limitation, the method limitation does not always occur. As such an 
embodiment of the claim results in no concrete, tangible, or useful result. The mere 
determination of a peak historical value does not constitute a tangible, nor useful result. 
Although the claim does recite a step of monitoring the bandwidth, this is not the result 
of the claim, rather is an intermediate step in the process. As such the claim lacks a 
concrete, tangible, and useful result. By this rationale, the rejection is maintained. 

37. Applicant's other arguments are believed to be refuted by points (1)-(3) above. 

Conclusion 

38. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Joseph E. Avellino whose telephone number is (571) 
272-3905. The examiner can normally be reached on Monday-Friday 7:00-4:00. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, David A. Wiley can be reached on (571) 272-3923. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 

(IN USA OR CANADA) or 571-272-1000. 

Joseph E. Avellino, Examiner 
July 11,2007 




